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Introduction 
 
The recent activation of the mechanism of Article 7 TEU against two Members States – 
Poland and Hungary – shows that effective respect for the Rule of law is becoming a priority 
issue at European Union (EU) institutional level. But during years, it has been a constant 
concern for the European Court of justice (ECJ) exercising its function as the EU’s supreme 
judge. This is particularly true in the field of asylum and immigration, as revealed by its case 
law on the principle of mutual trust in this area.  
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In Western societies subjected to the Rule of law, the judge is a referee during the 
implementation of migration policy. As such, judges have at least two missions. First, they 
need to ensure the implementation of the legal framework and, second, to uphold 
fundamental rights. Only then can they guarantee a substantive meaning of the Rule of law.  
Today this judicial reality is particularly true in the field of asylum and immigration of the 
EU.  
 
During the last few decades, Member States couldn’t provide answers alone to the new 
migration phenomenon. Also, the European migration policy became one of the most 
important challenges of the integration project. This explains the importance of the Dublin 
Regulation, one of the most well-known instruments of cooperation in the field of asylum.   
 
When an individual lodges an asylum application with a Member State of the Union, a quick 
examination of the criteria of the Dublin system makes it possible to establish which Member 
State is responsible for examining the application. If necessary, the asylum seeker is then 
transferred to the responsible Member State for immediate processing. The objective is to 
prevent the abuse of "forum shopping" in asylum applications and to distribute the burden 
of processing asylum applications in a more balanced way between the States most in 
demand by asylum seekers (Germany, United Kingdom, etc.) and those which would 
traditionally be transit States. It is also to prevent abuse in the processing of applications to 
the detriment of asylum seekers. The mechanism would guarantee them the efficiency and 
speed of the procedure.  
 
The efficiency of Dublin mechanism is central while the legitimacy of the EU depends on its 
efficacy. It means that its implementation without undesirable blockages is essential. 
However, at the same time, the enforcement of the Dublin system requires respect for the 
Rule of law. It requires in particular the respect of the fundamental rights of asylum seekers 
concerned by the procedure of determination and, where applicable, by the procedure of 
transfer. Articles 2 and 6 of the Treaty on European Union require this. In the Union's legal 
order, it is up to the Court of Justice to ensure both.  
 
The Court of Justice must arbitrate the traditional challenge of migration policies: the 
effectiveness of instruments while respecting the Rule of law. But paradoxically in 2011, the 
ECJ's case law on the principle of mutual trust seems to have reversed the traditional 
relationship between efficiency and the Rule of law as arbitrated by the judges (I). Since then 
however, the relationship seems to have shifted again towards a greater balance. Although 
some questions remain about the mutual trust case law, today the Court of Justice seems to 
look for a new balance in favour of effective respect of the Rule of law (II).  
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A paradoxical reversed logic of the relationship between efficiency and the Rule of law  
 
In principle, the respect of the Rule of law is a prerequisite for any European legal 
mechanism. According to the hierarchy of EU law standards, the validity of EU law depends 
on compliance with EU treaties. The Rule of law requirement is imposed in primary law by 
provisions of the treaties, which are at the top of the pyramid of norms. As already said, 
compliance with them is a prerequisite for the validity of the Dublin Regulation, which is at 
the base of the pyramid of rules in Union law as secondary legislation.  
 
Yet, from a sine qua non condition, the Rule of law has become a justification for maintaining 
the Dublin system. When the ECJ was confronted with the traditional dilemma between the 
requirements of efficiency and the Rule of law in the context of settlement litigation, it seems 
to have reversed the relationship as traditionally arbitrated by the judge. Indeed, with the 
case law of the ECJ on the principle of mutual trust, effective respect for the Rule of law no 
longer conditions the Dublin mechanism. This respect is presumed and thus, it serves the 
effectiveness of the system. This is the N.S. case law [CJEU, 21 dec. 2011, N.S., C-411/10, C-
493/10]. 
 
According to this jurisprudential solution [pts 78, 79 et 83], since all Member States are 
subject to European Union law, they are presumed to respect its law. Also, they are 
presumed to respect the Rule of law and the fundamental rights enshrined in primary law. 
Consequently, in principle, the competent authority of a Member State is not allowed to 
monitor the effective respect of fundamental rights during the automated transfer of an 
asylum seeker to the responsible Member State, as provided for by the Dublin mechanism. 
They must "trust" and transfer the asylum seeker.  
 
Admittedly, the solution provides for an exception to the principle of mutual trust, but this is 
limited to the existence of "systemic deficiencies in the asylum procedure and in the reception 
conditions for asylum seekers in the Member State responsible", deficiencies which would imply 
"inhuman or degrading treatment, within the meaning of Article 4 of the Charter, of asylum seekers 
transferred to the territory of that Member State" (pt 79). 
 
So, if initially respect of the Rule of law is considered as the sine qua non condition; 
ultimately, this respect appears to be presumed for the maintenance and proper functioning 
of the Dublin system. The Rule of law has become a justification. It has legitimatized the 
effectiveness of one of the instruments of European migration policy. Unsurprisingly, the 
N.S. solution has been strongly contested by some practitioners and also by part of the 
doctrine that requires a return to monitoring effective respect for the Rule of law. However, a 
new trend seems to be emerging in the case law of the ECJ, particularly under the impetus of 
political and judicial actors. 
 
 
Re-Thinking the Relevance of the Rule of Law?  
 
The C.K. judgment [CJEU, 16 feb. 2017, C.K., C-578/16 PPU] seems to demonstrate the search 
of a new balance in the relationship between efficiency and the guarantee of the Rule of law. 
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In the present case, Ms. C.K., an asylum seeker in Slovenia, presents psychiatric difficulties 
(postpartum depression and suicidal tendencies) observed by medical reports. She could 
behave aggressively towards herself or others in the event of a deterioration in her mental 
health. Its transfer to Croatia, the Member State responsible under the Dublin III Regulation, 
is contested because it could lead to such deterioration and, therefore, it could constitute an 
inhuman or degrading treatment. 
 
The Court of Justice's solution may come as a surprise in view of its previous case-law. 
Indeed, the ECJ affirms that under the Dublin system, the particular character of a seriously 
ill person must be take into account. In the name of the requirements of the Rule of law, for 
the effective protection of fundamental rights, it can relativised the quasi-automatic nature of 
the transfer of asylum seekers provided for by the Dublin system. Of course, the Court of 
Justice regulates this hypothesis of a risk of inhuman or degrading treatment as a result of 
the transfer. The national authorities must check whether the state of health of the person 
concerned can be safeguarded in an appropriate and sufficient manner by taking the 
precautions envisaged by the new Dublin III Regulation. In that case, the Member State must 
carry out the transfer while implementing these precautions. But if in view of the particular 
gravity of the applicant's condition, adopting simple precautions is not sufficient to exclude 
any real risk of inhuman or degrading treatment in the event of the asylum seeker's transfer, 
the authorities must ultimately suspend the execution of the transfer. 
 
The new approach of the ECJ judge can first be explained by the action of the European 
legislator who, in the face of criticism, has come to reform the Dublin system. The Court 
expressly refers in the judgment to this reform increasing the protection of the fundamental 
rights of asylum seekers in the Dublin procedure [pts 61-65]. The legislator has undeniably 
reduced the dilemma of the Court of Justice during its legal control.  
 
But the new approach can also be explained by the effect of the implicit dialogue between the 
European supranational judges of the European Court of Human Rights (ECHR) and the ECJ 
which continued in parallel. The N.S. case law was already the outcome of a judicial 
dialogue between these two supranational Courts [UCHR, 21 jan. 2011, M.S.S vs Belgique, n° 
30696/09]. And since then, the ECHR has continuously encouraged the effective protection of 
asylum seekers. In particular and above all, the Tarakhel judgment [UCHR, 4 nov. 2014, 
Tarakhel, n° 29217/12] seemed to call into question the case law of the Court of Justice [CJEU, 
10 dec. 2013, Abdullahi, C-394/12].  
 
With the C.K. judgment, the Court of Justice ruled in favour of the effective protection of the 
fundamental rights of asylum seekers in line with the requirements of the Rule of law. This is 
despite the systematized transfer on which the effectiveness of the Dublin system depends.  
However, a second observation must be made: the ECJ does not go back on its case law on 
the principle of mutual trust.  
 
In CK, the judges expressly affirm that the solution respects the principle of mutual trust but 
that, in any case, the default to comply with it would not call into question this principle (pt 
80). According to the Court of justice, the responsibility for the transfer - as inhuman or 
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degrading treatment - rests exclusively with the Member State of transfer. The principle of 
mutual trust between Member States is not questioned in this case.  
 
In other words, in C.K., the issues of liability for inhuman or degrading treatment raised are 
different from the N.S. case law. N.S. was aimed at the responsibility of the executing State in 
return for the transferred person, due to systemic deficiencies in the State responsible for 
examining the asylum application. It was a liability “by ricochet” issue. On the contrary, C.K. 
refers to the direct responsibility of the transferring State towards the seriously ill person by 
carrying out the transfer itself. In this last case, the Member State is not affected by an 
infringement committed by another Member State. It is the only one concerned and 
responsible. Also, unlike in the N.S. hypothesis, the relationship of trust between Member 
States would never be called into question in the C.K. case.  
 
If doubts remain about the future development of the case law on the principle of mutual 
trust in asylum and immigration matters, the judgments handed down in recent months 
seem to confirm a trend in favour of the effective protection of fundamental rights. Just a few 
weeks ago, the case law seems to have evolved in favour of fundamental protection.  The 
principle’s exceptions’ case law is developing in the field of asylum and immigration [CJEU, 
19 march 2019, Jawo, C-163/17 and Ibrahim, C-297/17], maybe to catch up the case law 
developed in the field of judicial cooperation in criminal matters [CJEU, 5 april 2016, 
Aranyosi-Căldăraru, C- 404/15 et C- 659/15 PPU].  
 
With the Ibrahim judgment, the Court even seems to regret having to apply the principle of 
mutual trust suggesting, maybe, an infringement procedure against Bulgaria because of its 
national procedure for obtaining refugee status. [see pts 100-101]. The last time the Court of 
Justice has appeared to have implicitly expressed this kind of wish against one of the 
Member State in another field [CJEU, 27 feb. 2018, Associação Sindical dos Juízes Portugueses, C-
64/16], it has been followed by an action of the European Commission [Action brought on 15 
March 2018 - European Commission v Republic of Poland, C-192/18]. So has the countdown to 
action against Bulgaria been launched for the effective protection of the rights of asylum 
seekers? Or is it rather the countdown to a (re)evolution of the jurisprudence of the principle 
of mutual trust? The matter will have to be followed closely in the coming months.  
	  

	  


