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Abstract 

 
The present judgement acknowledges the breach of Articles 3 and 5 ECHR vis-à-vis an applicant facing 
extradition proceedings in Poland. From its wording, it can be inferred that a general situation of violence is 
deemed to exist in China and that individuals can face a risk of torture of ill-treatment should they be transferred 
to that country. Also, the ECtHR takes the opportunity to uphold its settled case-law on the ‘due diligence’ that is 
required of national authorities aiming at detaining individuals for the purpose of extradition. 
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A. FACTS OF THE CASE AND JUDGEMENT 

1. Factual background 

The 6th of October 2022 will be remembered as the very first date in which the European Court 
of Human Rights (ECtHR, or ‘the Court’) rendered a remarkable judgement concerning the 
possibility to extradite a third-country national to China in the light of an alleged breach of 
Article 3 ECHR.  
 
The fact of the case may be summarized as follows. A Taiwanese-born citizen, Mr Han Lui had 
been charged with large-scale international fraud in the context of a Chinese-Spanish 
international investigation that led to his arrest in Poland in August 2017 (§§ 5–7). Since then, 
Mr Lui has been deprived of his liberty, on the basis of several decisions drafted by the Warsaw 
Regional Court.  
 
Notably, the first decision to place him in detention pending extradition was delivered on 8 
August 2017 and was not appealed by the applicant. After that decision, the applicant was 
detained in Warsaw for over three years. It is worth mentioning that subsequent decisions 
have been taken vis-à-vis Mr Liu, in order to extend his detention period. Some of them were 
appealed by the applicant without success, while others became definitive without been 
challenged (§§ 2 and 19–28). 
 
In the meanwhile, in September 2017, Chinese authorities asked Poland for the extradition of 
Mr Lui. In February 2018, the Warsaw Regional Court gave green light to the transfer of the 
applicant to China, relying inter alia on the consistency of Chinese information, on the fact that 
Mr Liu was not granted asylum in Poland and on the further circumstance that there appeared 
to be ‘high probability’ that Mr Liu had committed the offence at stake (§§ 8–10). The same 
grounds were shared, in the second instance, by the Warsaw Court of Appeal (11). Against 
this backdrop, the Polish Commissioner for Human Rights subsequently filed an appeal before 
the Supreme Court, on behalf of the applicant, in May 2019. Such an appeal was finally rejected 
in October 2020 (§§ 15–16) and the judgement of the Warsaw Regional Court concerning the 
possibility to extradite Mr Liu became definitive. 
 
However, following a request lodged by the Taiwanese-born citizen, the ECtHR had indicated 
an interim measure to Poland in September 2018 – extradition procedures should have been 
stopped by Polish authorities ‘until further notice’ (§§ 12–14). Since then, such proceedings 
have been stayed. 

2. Judgement of the Court 

The present judgement is twofold, as it concerned, on the one hand, the alleged breach of 
Article 3 ECHR and, on the other hand, the violation of Article 5 ECHR. 
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2.1. Violation of Article 3 ECHR 
 
The applicant complained that his extradition to a Chinese detention facility, if carried out, 
would have subjected him to a real risk of ill-treatment contrary to Article 3 ECHR.  
 
As for the admissibility of the complaint, the Court observed that the applicant has exhausted 
all domestic remedies, in contrast to the assumptions of the Polish Government (§§ 51–54).  
 
Subsequently, the Court wondered whether there would have been a real risk that the 
applicant would be subjected to inhuman treatment if extradited. Therefore, it reflected on the 
scrutiny carried out by the domestic courts as well as on the actual extent of the evidence 
adduced by the Polish government, which was based, in turn, on the reports offered by the 
Chinese government. 
 
In this regard, the ECtHR remarked that domestic courts did not consider the most recent UN 
(or other international bodies) reports on the matter, their scrutiny having thus been 
‘superficial’. Such a finding constituted a breach of the ‘special obligation’ weighing on 
national authorities when it comes to assess whether the person concerned would be exposed 
to a real risk of treatment contrary to Article 3 ECHR. Accordingly, because of the lack of a 
thorough examination of the applicant’s allegations by national courts, the ECtHR found itself 
‘compelled’ to consider whether the applicant would have been exposed to a risk of ill-
treatment, according to Article 3 ECHR (§§ 68–70).  
 
Then, the Court considered whether there might have existed a ‘general situation of violence’ 
within the Chinese penitentiary system (§§ 66 and 72). Notably, the Court made it clear that 
such a circumstance was not sufficient as such to infer a violation of Article 3 ECHR in the 
material case; rather, a reference to the level of intensity of the violence must be made, to the 
point that only in the ‘most extreme cases’ such an issue could lead to the conclusion that every 
return to the country at stake might constitute a breach, as such, of Article ECHR (§ 66). 
 
Against this background, the Court further noted that (i) information concerning Chinese 
criminal justice system is typically treated as a State secret, this denying journalists, lawyers 
or civil society representative access to such information; (ii) according to relevant reports, 
there exist a routine-based utilization of torture and ill-treatment against suspect in police 
custody; (iii) the same reports highlighted that there is a high number of deaths occurring in 
prison facilities, which can be linked to the widespread use of torture; (iv) tortures are 
frequently implemented against suspect in order to extract confessions (§ 79). 
 
In spite of these shortcomings, plainly highlighted in international reports, the Polish 
Government argued that the applicant ‘would be held at a facility where all the basic rights 
would be guaranteed’. Yet, the ECtHR raised criticism on this point. Notably, all the 
information provided by Chinese authorities proved to be useless since they referred to 
another detention facility and there were no evidence concerning the conditions of detention 
of such a centre. Finally, the Court observed that the Polish authorities had not requested any 
diplomatic assurances but only informal statements from China in support of extradition (§ 
82).  
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That being said, the ECtHR concluded that, although it cannot be said that a ‘general situation 
of violence’ existed in concreto in China, it can be argued that the widespread use of torture 
within Chinese detention facilities and penitentiary ‘may be equated to the existence of a 
general situation of violence’ (§ 83). And thus, it is with high probability that Mr Liu could 
face a concrete and real risk of ill-treatment contrary to Article 3 ECHR.  
 
2.2. Violation of Article 5 ECHR 
 
The Court then analysed Mr Liu’s allegation that his detention pending extradition procedure 
was of an arbitrary nature and, additionally, of an unduly length. 
 
As for the admissibility of the complaint, the Court recalled that, although the applicant did 
not challenge every detention order in his regard, he has appealed against some of them, 
including the two most recent decisions. Hence, and contrary to the Government assumptions, 
the application of Mr Liu was considered admissible, as the latter effectively exhausted the 
domestic remedies at his disposal (§§ 86–91).  
 
As for the merit of the application, the ECtHR focused its analysis on the ‘due diligence’ that 
national authorities shall exercise as long as extradition proceedings are in progress, when a 
deprivation of liberty is applied against an individual for the purpose of his transfer (§§ 96–97 
and the case-law cited therein). 
 
A first period of detention which lasted less than one year, did not disclose any shortcoming 
in this regard (§ 99). Differently, the second period of detention, which lasted from July 2018 
to present, revealed that domestic authorities lacked due diligence in their conduct. The Court 
observed that the indication of a temporary measure had little influence over the long period 
of detention suffered by the applicant. Firstly, extradition proceedings were already stayed 
following an appeal lodged on behalf of the applicant by the Polish Human Rights 
Commissioner, which was pending at that moment before the Supreme Court. Secondly, the 
last judgement of the Polish Supreme Court came when Mr Liu had already been detained for 
three years and two months (§ 102 in fine). These two circumstances led to the conclusion that 
Polish authorities did not show due diligence in their conduct, thus rendering the detention 
suffered by Mr Lui ‘unlawful’ in the sense envisaged in Article 5(1)(f) ECHR (§§ 100–104). 
 

B. COMMENT 

1.  Towards the end of extradition to China? 

The heart of the present judgement evidently lies in the problem of the current state of the 
protection of human rights in China and its aftermath vis-à-vis the criminal justice system. 
Furthermore, the issue of international cooperation in terms of transparency – with regard to 
the exchange of information among States – comes to the fore. Essentially, Liu was settled in 
the lack of available and updated information concerning China, due to the isolationism of the 
latter in the context of international cooperation (§§ 74–79). To what extent is China obliged 
to share up-to-date reports and to what extent can Poland rely on them?  
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A central feature of the present judgement, the question of the burden of proof and its 
distribution among parties proved to be of paramount importance within the line of reasoning 
of the ECtHR. Against this background, one issue essentially arises, that is, whether domestic 
authorities shall take into consideration the more recent reports submitted by the applicant. 
  
In this regard, the Court clarified that, lacking any other evidence provided by the Chinese 
Government, domestic courts do have a positive obligation to additionally assess ex officio 
reports issued by international and domestic governmental and non-governmental 
organisations in order to better picture the current situation in the country under investigation. 
Convincedly, the ECtHR, recalling by analogy J.K. and Others v. Sweden [GC], set forth that 
national authorities shall examine the source of the available material, its reliability and 
objectivity, as well as the authority and reputation of the author, the seriousness of the 
investigations through which it was compiled, the consistency of the conclusions and their 
confirmation by other sources (§ 74). Accordingly, one cannot but agree with the ECtHR when 
the latter established the superficiality of the analysis carried out by Polish courts. 
  
Furthermore, the Court also cited Khasanov and Rakhmanov, a decision which analogously 
concerned an extradition case, arguing that in light of the current general situation in 
Kyrgyzstan, a total ban on extradition was not justified. In that occasion, the ECtHR invited 
domestic courts to make an assessment upon the existence of a ‘general situation of violence’ 
on a case-by-case basis, making it indirectly clear, however, that such a scrutiny may be subject 
to review by the Court itself, in the light of changing circumstances (Khasanov and Rakhmanov 
[GC], § 96). Nevertheless, should such a general situation of violence exist, any deportation 
will be prohibited as per Article 3 ECHR, but only in most extreme cases – in Sufi and Elmi the 
ECtHR put emphasis on this aspect recalling its settled case-law on this issue (§ 218). 
 
In the material case, indeed, this condition was not concretely assessed by the ECtHR. Yet, the 
Court was open to consider that presumably China is a country affected by such a general 
situation of violence, with special regard to the penitentiary system. A threshold of high 
probability had thus been adopted by the ECtHR to reach this conclusion, in the lack of other 
materials provided for by the Chinese government. Accordingly, from now on, it can be 
inferred from the wording of Liu that extraditions to China can be totally banned within the 
ECHR legal framework. As a matter of fact, the grounds on which the present judgement has 
been drafted do not relate to a specific feature of the applicant or of the case. Rather, they are 
of a broad nature, involving Chinese criminal justice system (specifically – the criminal 
penitentiary one) as a whole.  
 
2. The notion of ‘exhaustion of domestic remedies’: an innovative approach 
 
One of the most interesting features of Liu lies in the findings of the ECtHR concerning the 
admissibility of the application with regard to the alleged breach of Article 5(1)(f) ECHR. Here 
the ECtHR is answering the following question – is an applicant placed in detention with the 
purpose of extradition required to appeal against each and every detention order and/or any 
decision extending detention?  
 
Remarkably, Liu provided the ECtHR the chance to shape, for the first time, such a problematic 
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situation, when detention pending extradition is at stake. In this regard, the Court took 
position in several cases concerning Article 5(3) ECHR, that is, detention on remand as per 
Article 5(1)(c) ECHR. Whereas there was no evidence that the ECtHR could have followed the 
same approach vis-à-vis an individual deprived of his/her liberty for extradition purposes, the 
same line of reasoning has proved to be relevant also for such a circumstance. A fortiori where 
‘numerous decisions extending an applicant’s detention have been delivered’ (§ 88) and when 
an applicant ‘stresses that the alleged arbitrariness of his or her detention is related to its undue 
length’ (§ 89). From this wording, it can be inferred that a detained person can thus decide 
which detention orders are to be challenged before a national court, without the risk of being 
subsequently “blamed” for such a behaviour before the ECtHR. The choice to appeal, in other 
words, is, in principle, up to the individual and his/her strategy. 
 
Yet, if our reading is correct, the applicant’s conduct shall be coherent and consistent with the 
purpose of the application under scrutiny – the latter cannot complain, for instance, about the 
excessive length of detention before the ECtHR in the lack of any previous appeal before 
national courts in which such circumstance had been highlighted, e.g. when deprivation of 
liberty had arguably reached ‘its critical point’ (§ 88 in fine). This is apparent from the wording 
of the present judgement, where the Court attached importance to the fact that Mr Liu 
challenged four decisions extending his deprivation of liberty ‘including the two most recent 
[ones]’ (§ 90 in fine). 
 
Broadly speaking, the findings of the ECtHR in parte qua cannot but be welcomed as a clear 
step towards the harmonisation of those guarantees to be ensured vis-à-vis all individuals 
deprived of their liberty under the umbrella of Article 5 ECHR.  
 
3.  Due diligence and interim measures in the context of extradition: a composite picture? 
 
Another interesting feature scrutinised in Liu concerns the assessment of the due diligence 
shown by Polish authorities in carrying out the relevant extradition procedures. This feature 
is of pivotal importance within the assessment of the lawfulness of a detention measure 
adopted in the light of Article 5(1)(f) ECHR with the purpose of extradition. 
 
While the first period of detention did not show any shortcoming in the activities carried out 
by Polish authorities (§ 99), the second one might disclose the negligence of domestic bodies 
in implementing the extradition procedure vis-à-vis the applicant (§ 100). Inter alia, the 
Government argued that it did not manage to extradite the applicant since it had to comply 
with the interim measures granted by the Court. Hence, deprivation of liberty suffered by Mr 
Liu was ‘mainly attributable’ to such a measure, in the eyes of the Polish government.  
 
However, in the present case, it is apparent that the temporary order issued by the ECtHR 
merely concerned the prohibition of extraditing the applicant, not the possibility of extending 
his detention period (cfr. Keshmiri v. Turkey (No. 2), § 34). This assumption ought to be shared, 
since the focus of an interim measure which prevents authorities from expelling or extrading 
an individual lies solely in the necessity of avoiding a breach of Article 3 ECHR. A State Party 
could in abstracto also provide for the release of an applicant in such circumstances or, as 
typically occurs, it can keep detaining an applicant for the purpose of extradition. 
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Typically, it would be for national authorities to decide, according to national law, whether 
the individual concerned should be deprived of his/her liberty, since the suspension of the 
relevant proceedings – as per the second limb of Article 5(1)(f) – does not influence, as such, 
the legality of the detention measure at stake (Yoh-Ekale Mwanje v. Belgium, § 120). Yet,  
‘suspension of the domestic proceedings due to the indication of an interim measure by the 
Court should not result in a situation where the applicant languishes in prison for an 
unreasonably long period’ (Azimov v. Russia, § 171). Hence, due diligence obligations 
burdening on national authorities after the indication of an interim measure still hold their 
relevance in the assessment of the lawfulness of such a deprivation of liberty. 
 
In Liu, the interim measure issued by the Court had no influence over the prolonging of the 
detention period vis-à-vis the applicant. Conversely, the lengthy of domestic proceedings 
before the Supreme Court played a pivotal role in the material case. The Polish Supreme 
Court’s judgement came two years after the interim measure was indicated and when ‘the 
applicant had already been detained for a considerable period of time (namely, three years 
and two months)’ (§ 102). Within those circumstances, the ECtHR rightly acknowledged the 
negligence of domestic authorities which finally led the applicant to be deprived of his liberty 
for an extremely long period of time.  
 
4. Concluding remarks 
 
With some emphasis, the present judgement was praised as a «landmark decision», which 
«could herald an end to Europe’s extraditions to China» (Safeguard Defenders, 2022). Indeed, 
the wording of several parts of Liu may lead to this conclusion, specifically the following: «the 
extent to which torture and other forms of ill-treatment are credibly and consistently reported to be used 
in Chinese detention facilities and penitentiaries [...] may be equated to the existence of a general 
situation of violence» (§ 83, emphasis added). The legal fiction that a general situation of violence 
exists within the Chinese criminal justice system has been substantiated by several 
international reports, drafted by both NGOs and supranational bodies. However, this 
presumption seems suitable to be rebutted, should the material situation evolve, since the 
Court’s judgement was mainly based on the sources concretely available at the time being.  
 
Nonetheless, it is apparent that after Liu «everyone will face a real risk of ill-treatment if 
extradited to China» according to the ECtHR (Safeguard Defenders, 2022) – Liu’s findings are 
evidently the result of a generic assessment of Chinese legal framework and thus they can 
extend their scope of application beyond the individual case. Conclusively, the assessment 
that a breach of Article 3 ECHR occurred in the present judgement – as a general situation of 
violence was deemed to presumably exist in China – constitutes the heart of the judgement and, 
accordingly, its very innovative feature. Its outcomes will be experienced in the following 
months, should the ECtHR be requested to deal with similar cases.  
 

C. SUGGESTED READING  
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